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Overview 

■  Provide “case study” of significant issues 
raised by recent EOEA compliance surveys of 
Massachusetts assisted living facilities 
(“ALF”s) 

■  Identify and discuss compliance survey 
issues that regulators in other New England 
states identify as most pressing in their 
respective jurisdictions 

■ Provide practical guidance on best practices 
for pre-emptively resolving issues internally, 
before they are ever identified by a regulator  
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Overview 
■ Recent compliance proceedings with 

Massachusetts EOEA indicates trend toward 
stricter, bright-line enforcement of all ALF 
regulations 

■ Areas of EOEA Focus: 

− Staffing (SCR/Memory Care) 

− Transitions in Administration 

− Fire and Emergency Policies 

− Complaint Tracking/Mandated Incident Reporting 

− Resident Communication Systems 

− Residency Agreements and Disclosure Statements 
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Staffing 

■ Nationwide staffing shortage at 
ALFs/SCRs 

− All states recognize shortage and high 
turnover as problems 

− New Hampshire has moratorium on certifying 
additional new nursing home beds 

− Shortages sometimes result in high profile 
ALF failures to provide adequate resident 
care, creating further pressure on regulators 
to crack down and avoid sharing blame for 
bad outcomes 
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Staffing 
■ ALF staffing ratios generally governed by industry 

standards rather than bright-line regulations 

− Massachusetts: Regulations require the ALFs “implement a 
process” for determining staffing levels, and evaluate those 
levels quarterly. (651 CMR 12.06(6)) 

− New Hampshire: Regulations require ALFs licensed for 17 or 
more beds to have “at least one awake personnel member 
…on duty at all times”. (N.H. Admin. Rules, He-P 804.18(c)) 

− Vermont: Regulations require “at least one responsible staff 
member on duty and awake at all times” in ALFs with 15+ 
residents.  (Residential Care Homes (Level III, IV) Regulations, 
Section 5.11.f) 

− Maine: Regulations require ALFs with 10+ beds to have “at 
least two (2) responsible adults awake, on duty and readily 
available at all times, able to act effectively in the event of an 
emergency” (Part of 10-144 Chapter 113, Section 13.3.1) 
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Staffing 
■ In making ALF staffing plans, ALFs should 

consider (among other factors): 
− Average staff hours spent providing scheduled 

and unscheduled personal care to residents per 
shift 

− Rate of incidents requiring staff intervention 

− Acuity of resident needs 

− Frequency of  emergency calls/pages or issues 
being discovered while doing hourly checks on 
residents 

− Physical environment/layout of facility 

− Ability to quickly evacuate all residents in 
emergency (including two man lifts, etc.) 
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SCR/Memory Care Staffing 
■ SCR staffing is subject to strict minimums in Massachusetts 

− “it shall never be considered sufficient to have fewer than two 
staff members in a Special Care Residence.” (651 CMR 
12.06(5)(a)) 

− “Special Care Residence” is defined in part as “any separate 
and distinct section or sections within” the ALF that provide(s) 
“an enhanced level of supports and services for one or more 
Residents to address their specialized needs due to cognitive or 
other impairments”. (651 CMR 12.02) 

 

■ Contrast with New Hampshire 
− For ALFs with 16 or fewer residents (not just SCR residents), no 

awake staff member is required at night if ALF has “installed a 
wander prevention system that will awaken the sleeping” staff 
member if the SCR resident leaves their room, among other 
requirements. (N.H. Admin. Rules, He-P 804.18(b)) 

11 



©2015 Foley & Lardner LLP 

SCR/Memory Care Staffing 
■ Massachusetts: Trend toward Designation of an 

ALF’s Memory Care residence as 2+ SCRs 
− Factors considered by EOEA when determining 

whether 2+ “separate or distinct sections” exist:  
 Physical separation: separation of units across multiple 

floors, dividing doors, steps/changing floor level between 
two wings  

 Practical separation: poor staff sight lines around corners 
and through narrow doorways, long hallways cause longer 
staff response times and hinder communication 

− Historical EOEA classification as 1 SCR does not 
provide protection 

− Consequences: Effectively doubles staffing 
requirements on all shifts from previous levels, 
causing significant increase in staffing costs, and 
exacerbating staffing shortages 
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SCR/Memory Care Staffing 
■ EOEA Offers Limited Opportunity for Waiver of Staffing 

Requirements 

− Waivers only available on overnight (11 p.m. to 7 a.m.) shift 

− If granted, waiver will only permit decrease to 1 staff in each 
SCR plus 1 “floater” who can move between the 2 SCRs on 
overnight shift 

− No other waivers are permitted by the regulations or considered 
by the EOEA, regardless of how overstaffed a facility might feel 
(e.g. with 4 staff covering 2 SCRs with 16 total SCR residents). 

− Waiver requires site visit by EOEA to view structural layout 

− As of October 2017, out of 15 waiver applications received by 
EOEA: 

 2 approved 

 8 denied 

 2 withdrawn 

 3 pending 
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SCR/Memory Care Staffing 

■ Regulator-Proposed Remedies for 

Staffing Shortages: 

− Raise salaries to attract qualified applicants 

− Partner with local Certified Nursing Assistant 

training programs to provide on-site 

experiential training and pipeline to hire 

qualified candidates upon graduation 

− Utilize staffing agencies 
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SCR/Memory Care Staffing 
■ Issues with Use of Staffing Agencies 

− ALF must provide complete employee-quality 
documentation for each agency staffer 
 Evidence of orientation, licensure ongoing 

education/training, etc. (651 CMR 12.05(3)) 

 In practice, EOEA requires at least part of staff orientation 
to be on-site at facility to familiarize staff with building 
layout and review all residents’ service plans 

− Letter from agency attesting that all requirements 
are met is not sufficient (no risk shifting) 

− Higher turnover of agency staff leads to need to 
provide costly orientation and training to multiple 
staff to fill each open position 

− Tip: Seek agency commitment to schedule same 
staff at your facility once fully oriented and trained 
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TB Testing (New Hampshire) 

■ All ALF staff must be tested for TB. (N.H. 
Admin. Rules, He-P 804.18(p)) 

■ Can use either one-step test (more 
expensive) or two-step “Mantoux” test 

■ If two-step test is used, employee must 
complete required follow up visit (step 2) 
1-4 weeks after initial test to have the 
test read, and ALF must document that 
second visit and test result in each 
personnel record. 
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Background Checks 
■ Documentation of Background Checks 

− Massachusetts: Personnel file must include “reports of criminal 
offender record information” (651 CMR 12.05(3)) 

− New Hampshire: “All applicants for a license shall obtain a 
criminal record check from the New Hampshire Department of 
Safety in accordance with RSA 151:3-c.” (N.H. Admin. Rules, 
He-P 804.18(d)) 
 National/private company background checks do not meet this 

requirement, as they are not cross-checked against state “known 
abusers” list 

 Must (1) document results of background check and (2) include a “no 
felony” disclosure signed by the individual in form approved by the 
Bureau of Elderly and Adult Services in personnel file 

− Vermont: ALF mush “obtain[] and check[] personal and work 
references and contact[] the Division of Licensing and 
Protection in accordance with 33 V.S.A. §6911 to see if 
prospective employees are on the abuse registry or have a 
record of convictions.” (Residential Care Homes (Level III, IV) 
Regulations, Section 5.11.d) 
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Transitions in Administration 
■ Changes of Executive Directors generally require notice to 

regulators 
− Massachusetts: Notice of incoming ED and contact info 

required within ten business days after departure. (651 CMR 
12.04(13)(b)(2)) 

− New Hampshire: “Prior” notice of change in ED required, along 
with copy of incoming ED’s resume, license, and additional 
information specified by regulation (N.H. Admin. Rules, He-P 
804.08(d)-(f)) 

− Maine: Must provide notice of departure of ED within 72 hours, 
and provide application of replacement ED within 30 days of 
hire. (Part of 10-144 Chapter 113, Section 10.6) 

 

■ Failure to provide notice of change of ED prior to annual ALF 
recertification may result in failure to recertify facility (if 
replacement ED does not meet required qualifications) 
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Fire and Emergency Policies 

■ All states require mandatory fire/evacuation 
drills 
− Massachusetts: Each Residence shall have a 

comprehensive emergency management plan to 
meet potential disasters and emergencies that 
provides for “annual simulated evacuation drills 
and rehearsals for all shifts”. (651 CMR 
12.04(11)(a)(4)) 

− New Hampshire: Evacuation plan must be 
updated annually and submitted to local 
emergency management director and fire chief 
for approval (to be documented with plan). (N.H. 
Admin. Rules, He-P 804.25(h)) 
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Fire and Emergency Policies 

■ All states require mandatory fire/evacuation drills 

− Vermont: “Fire drills shall be conducted on at least a 
quarterly basis and shall rotate times of day among 
morning, afternoon, evening, and night. The date and 
time of each drill and the names of participating 
staff members shall be documented.” (Residential 
Care Homes (Level III, IV) Regulations, Section 
9.11.c) 

− Maine: “Timed drills…must be used to determine a 
residential care facility’s capability to evacuate its 
residents…A record shall be kept on a form provided 
by the Department showing the date and time of 
each drill.” (Part of 10-144 Chapter 113, Section 
16.21.7) 

22 



©2015 Foley & Lardner LLP 

Fire and Emergency Policies 

■ Best practice: Annually review and update 

fire/evacuation policies 

− Policies should at all times reflect reality of 

how evacuations will be handled (meeting 

places, staff responsibility, etc.) 

− If drills are revealing inadequacies in 

evacuation plan, plan should be revised to 

address identified issues 

− Any significant facility remodel will likely 

require update to existing evacuation policy 
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Fire and Emergency Policies 

■ Best Practice: Disclosure of any evacuation 
event to regulators once emergency 
condition is under control 
− Massachusetts: Must “immediately” (within 24 

hours) report any emergency situation that 
displaces residents from their Units for eight 
hours or more to the EOEA. (651 CMR 
12.04(11)(c) and (e)) 

− Vermont: must report any fire, regardless of size 
or damage, to the licensing agency and the 
Department of Labor and Industry within 24 
hours, with a written follow-up report within 72 
hours. (Residential Care Homes (Level III, IV) 
Regulations, Section 5.12.c.1) 

 

 
24 



©2015 Foley & Lardner LLP 

Fire and Emergency Policies 
■ Best Practice: Disclosure of any evacuation event 

to regulators once emergency condition is under 
control 
− Maine: “If, for any reason, the residents are 

evacuated from the facility other than a planned fire 
drill, the administrator or a facility representative 
shall notify the Department at 1-800-383-2441 and 
the Office the State Fire Marshall immediately after 
residents are safely evacuated.” (Part of 10-144 
Chapter 113, Section 16.21.8) 

− New Hampshire: “Immediately following any fire or 
emergency situation, licensees shall notify the 
department by phone to be followed by written 
notification within 72 hours.” (N.H. Admin. Rules, He-
P 804.25(d)) 
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Mandated Incident Reporting 

■ Who are Mandatory Reporters? 

− In Vermont, for example, Mandatory 

Reporters are any employees, contractors 

and grantees of the Agency of Human 

Services, or individuals who work in a 

profession involved in caregiving or is a 

caregiver to a vulnerable adult. 
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VT: What Must Be Reported? 

■ Mandatory reporters are required to make 
a report to Adult Protective Services (APS) 
when they suspect or receive information 
that a vulnerable adult has been or is 
being abused, neglected, or exploited. 
Mandatory reporters are required to 
report, even if they do not believe the 
information they have received alleging 
abuse, neglect or exploitation of a 
vulnerable adult is true. 
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MA: What Must Be Reported? 

■ A Residence shall report to EOEA the 
occurrence of an incident or accident that 
arises within a Residence or its property, 
that has or may have a Significant 
Negative Effect on a resident's health, 
safety or welfare, as defined by 651 CMR 
12.02. A Significant Negative Effect shall 
be assumed whenever, as a result of an 
incident or accident, any unplanned or 
unscheduled visit to a hospital or medical 
treatment is necessary.” 12.04(11)(d). 
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NH: What Must Be Reported? 

■ Any person who has suspicion or good faith 
belief that an adult who is or who is 
suspected to be incapacitated has been 
subjected to abuse, neglect, self-neglect or 
exploitation or is living in hazardous 
conditions requires reporting by phone or by 
writing if so requested to the Office of the 
Long Term Care Ombudsman or the police 
department or county sheriff (after hours). 

■ Use of physical or chemical restraints 
requires immediate reporting. He-P 
804.14(i) 
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NH: Mandatory Reporting Cont. 

■ Any person, including but not limited to, 

physicians, other health care 

professionals, social workers, clergy, and 

law enforcement officials, who knowingly 

fails to make any required report shall be 

guilty of a misdemeanor. RSA 161-F:50 
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NH: Mandatory Reporting Cont. 

An unusual incident must be reported within 24 hrs 
by phone, fax, or email and in writing within 72 hrs 
if initial report was by phone 

“Unusual incident” means: 

■ (1) The unanticipated death of a resident; 

■ (2) An accident or other unanticipated 
circumstance that has resulted in an injury that 
requires treatment by a licensed practitioner; or 

■ (3) An elopement from the ALR-RC or other 
circumstances that resulted in the notification 
and/or involvement of law enforcement.” 
804.03(bp) 
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ME: What Must Be Reported? 

■ Maine requires reporting of suspected 
residence rights violations, including abuse, 
neglect and exploitation. 5.25  

■ Associated documentation must be 
maintained in the facility that a report has 
been made.  Id.  

■ Mandated reporters shall contact the 
Department of Health and Human Services 
(800 383-2441) immediately  after receiving 
and/or obtaining information about any 
rights violations.  
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Ensuring Reporting Occurs 

■ Create a culture of reporting by: 

− Encouraging Reporting 

− Reminding staff that they have an obligation 

to report 

− Reminding staff that there will be no 

retaliation for reporting 

− Undertaking TRAINING!! 

 Example: Vermont offers monthly in-person 

training and has a YouTube training module 

available. 
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Resident Communication Systems 

■ NH: “Each licensee shall have a communication 
system in place so that all residents can effectively 
contact personnel when they need assistance with 
care or in an emergency” 804.24(t) 

■ VT:  “Each unit shall be equipped with an 
emergency response system that will alert the on-
duty staff” 11.2 (j) 

■ ME: A “two-way call system” required for staff to 
respond to emergencies. 6.3.1.6 

■ MA: There must exist a means for Residents to 
communicate urgent or emergency needs. 
12.03(2)(f)(6)  
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Residency Agreements and 

Disclosure Statements 

■ Must be able to provide signed Residency 

Agreements for every resident (see e.g. 

651 CMR 12.05(1)(g); N.H. Admin. Rules, 

He-P 804.16(b) and 804.19) 

■ Resident file should also include copies of 

paperwork involving:  

− all required intake assessments  

− All required re-evaluations 

− Medication administration 
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Community Fees 

■ Massachusetts:  MGL CH186 Section 15B 

■ At or prior to the commencement of any tenancy, no 
lessor may require a tenant or prospective tenant to pay 
any amount in excess of the following: 
− (i) rent for the first full month of occupancy; and, 

− (ii) rent for the last full month of occupancy calculated at the 
same rate as the first month; and, 

− (iii) a security deposit equal to the first month's rent 
provided that such security deposit is deposited as required 
by subsection (3) and that the tenant is given the statement 
of condition as required by subsection (2); and, 

− (iv) the purchase and installation cost for a key and lock. 

■ Fees should be delineated and assessed for services 
that are not standard landlord related services, i.e., 
preparation of an initial service plan 
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Best Plans for Corrective Action 
■ Proactive Steps to Avoid Citations for Non-

Compliance: 
− Document Staffing on All Shifts 

 Track actual hours worked, not just assigned schedule 

 Create plan for addressing last-minute cancellations 

 

− Document Employee Qualifications 
 Document completion of all required 

orientation/ongoing trainings in employee file 

 Include mandatory health screening/vaccination 
records, background check results 

 If utilizing agency staff, require agency to provide 
documentation of all trainings, or conduct training in-
house 

 

41 



©2015 Foley & Lardner LLP 

Best Plans for Corrective Action 

− Regularly review and revise all 

emergency/compliance policies  

 Update for accuracy if procedures change 

 Document all fire/evacuation/elopement drills, 

including problems identified and corrective 

actions implemented 

− Resident complaints/incidents 

 Document both immediate solution and facility-

wide corrective action 

 Firing employee who made error is not always an 

adequate solution 
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Best Plans for Corrective Action 

■ Proactive Steps to Avoid Citations for Non-

Compliance: 

− Mandated reporting: 

 Timely disclose evacuations, resident safety 

incidents, and other mandated reporting 

incidents to regulators 

 Keep detailed log of incidents and plans to 

prevent recurrence of similar issues 
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Guidelines for Plans of Correction 

■ Follow state-specific requirements for form 

■ POC/CAP: 

− Identify the problem; conduct a root-cause 

analysis 

− Craft a plan to address and ameliorate the issue 

− Meet Deadlines 

■ Provide regulators with advance notice if 

deadlines in PoC will not be met 

− Without advance notice, risk of loss of licensure 

upon resurvey 
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■ Clare Selden is an associate and health care business 

lawyer with Foley & Lardner LLP. Her practice focuses on 
advising clients in the health care industry, including 
nonprofit and for-profit hospitals, health systems, 
academic medical centers, physician organizations, 
pharmaceutical and medical device manufacturers, and 
other health care providers. 

■ Ms. Selden has experience with a broad variety of 
complex transactions, including mergers, acquisitions, 
and affiliations; commercial, managed care, and 
physician contracting; and formation and restructuring of 
provider groups, networks, alliances, and joint ventures. 
She also counsels clients with respect to regulatory 
compliance matters, including corporate governance, tax-
exempt entity requirements, corporate practice of 
medicine, HIPAA, Stark and Anti-Kickback analyses, and 
professional and facility licensure.  Most recently, Ms. 
Selden played a key role working with a  team of lawyers 
at Foley representing a New York-based hedge fund in 
the acquisition of the SNF portfolio of Kindred 
Healthcare, consisting of 99 facilities across many states.  
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Technology Trends in Long Term Care 
and SNF 
 75% of long term care facilities offer resident 

access to computers, tablets, or smartphones 

– Facilities often must decide:  

 (i) between providing devices to patients/residents or enacting a 
BYOD policy (only 38% provide devices); 

  (ii) whether to offer support for such devices (less than 10% offer 
support); 

  and, (iii) how and if to offer Wi-Fi or other connectivity.  

– These choices affect the cost and associated liability the 
facilities could bear when offering access.  
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Health Information Technology’s 
Migration to the Cloud 
 Current Use 

– 70% of health care organizations report using cloud technology for 
at least some clinical and non-clinical applications 

 Electronic Health Records (EHR) (60% of healthcare 
organizations use the cloud for EHR) 

 Radiology images 

 Telemedicine  

 Patient management 

 Revenue cycle management and/or claims management 

 

– Worldwide cloud services revenue is projected to reach $260.2 
billion in 2017 

 



Why Care Providers are Moving to the 
Cloud? 
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What is Software as a Service? 

 Application delivered over the Internet (i.e., the 
“cloud”) 

 Software resources provided as services 

 Scalability on demand 

 Utility and/or subscription billing (i.e., based on the 
customer’s actual use and/or a period of time) 



Licensing vs. SaaS 
 Traditional license 

– Vendor installs the software in the customer’s environment 

– Customer has ability to have the software or hardware 
configured to meet its needs 

– Customer retains control of the data 

 In SaaS contracts 

– Software is hosted by the provider typically in a shared 
environment 

– Software configuration is homogeneous across customer base 

 Shift of top priorities 

– From configuration, implementation and acceptance (in the 
licensing world) to service availability, performance, service 
levels, data security and control (in the cloud) 



LTC Facilities and the Vendor’s  SaaS 
Agreements 

 The SaaS multi-user model generally favors the 
SaaS provider’s use of a standard form agreement 

 This often leaves prospective long term care 
customers with little, if any, room for negotiation 
with vendors 



LTC Facilities Must Make Important Decisions 

 There are no standard forms that work for every facility, for 

every product, in every deal 

– Some commonly used software licensing terms are useful, 
but cannot be uniformly applied to SaaS transactions 

 More robust contractual protection and provisions that 
address issues unique to the cloud are required 

– A low risk solution may outweigh the need for contractual 
protections 

– In “high risk” deals include the provisions that will protect 
your company 



The Focus of SaaS Transactions 

 Focus should be on: 

– How critical is the software? 

– How confidential is the data (consider applicable health 
laws and regulations at play)? 

– What service levels are being offered? 

– What are the economics of the transaction? 

 



Benefits of SaaS Solutions to LTC Facilities 
 Convenience 

– On demand service with little or no installation, configuration, or maintenance of 
customer software required 

 Lower cost 

– Utility or subscription based charges 

– No upfront capital expenditures or license fees 

 Better processing capability 

– Collection and storage of large quantities of data 

 Greater elasticity 

– Customer can rapidly expand and contract its use without financial impact 

 Easy, multi-location access 

– Cloud based solutions 



Risks of SaaS Solutions to LTC Facilities 

 Network dependency 

– Exposes customers to service disruptions, data bottlenecks, security 
vulnerabilities, limitations of the internet 

 Customer lack of control over 

– Data security, privacy, availability, location of data 

 SaaS contracts often disclaim liability for service interruptions, breaches 
of security, loss of data 

 Customer remedies may be limited to service credits or customer may 
have no remedies at all 



Data Sensitivity and the Criticality of the 
Service 

 High Risk 

– mission critical processes utilizing highly sensitive data 

 Medium Risk 

– generally available data that requires high service levels 

 Low Risk 

– not mission critical and generally available data; can accept 
outages and variable performance 

 Solutions must be carefully evaluated to ensure the 
benefits outweigh the risks 

 

 

 

 



Service Levels in SaaS Contracts 
 Most common service level issues:  

– service availability 

– service response time  

– problem response time and resolution time 

– data return  

 Main purposes: 

– ensure that the customer can rely on the services 

– ensure that issues are addressed and corrected timely 

– provide appropriate remedies in case of provider failure 

– provide incentives that encourage the provider to be diligent in 
addressing issues 



Service Levels: Service Availability 

 If the provider stops delivering services 

– The facility will have no access to the services (which may be 
supporting a critical business function or patient health) 

– The facility may have no access it’s data stored on the provider’s 
systems, including EHR 

 The facility must be able to continue to operate its business, 
provide patient care, and have access to its data at all times 

 



Service Levels: Service Availability (cont.) 

 Requires that the services will have an availability 
of a certain percentage, during certain hours, 
measured over an agreed period of time 
 

 Ensures service availability is aligned with 
customer’s expectations and needs (e.g., EHR 
access at all times to protect patient health) 

 
 If Provider is maintaining Protected Health 

Information (PHI), a disaster recovery plan and an 
emergency mode operation plan should be in place 
for the Provider 



Service Levels: Service Availability (cont.) 

Example: 

– Provider will make the Services Available continuously, as 
measured over the course of each calendar month period, an 
average of 99.99% of the time, excluding unavailability as a 
result of Exceptions, as defined below (the “Availability 
Percentage”). “Available” means the Services shall be available 
for access and use by Client. For purposes of calculating the 
Availability Percentage, the following are “Exceptions” to the 
service level requirement, and the Services shall not be 
considered unavailable, if any inaccessibility is due to: (i) 
Client’s acts or omissions; (ii) Client’s Internet connectivity; and 
(iii) Provider’s regularly scheduled downtime (which shall occur 
weekly, Sundays, from 2 am – 4 am central time). 

 

 



Service Levels: Service Availability (cont.) 
 Downtime 

– Scheduled downtime 

 Receive written documentation of scheduled downtime 

 Ensure the schedule creates no issues for the customer’s business 

– Downtime monitoring 

 Provider should be proactive in detecting downtime (e.g.,  require the 
provider to constantly monitor the “heartbeat” of all its servers 
through automated “pinging”) 

– Measurement window 

 Providers tend to want longer measurement windows (e.g., quarterly) 

 Dilutes the effects of a downtime and thus masks periodic performance 
issues that may temporarily impact the business and eliminates meaningful 
remedies 



Service Levels: Response Time 
 Unavailability as a result of failure to respond or slow 

response 

– include a specific service level target for response time 

 Example:  

– The average download time for each page of the Services, 
including all content contained therein, shall be within the 
lesser of (a) 0.5 seconds of the weekly Keynote Business 
40 Internet Performance Index ("KB40") or (b) two (2) 
seconds. In the event the KB40 is discontinued, a 
successor index (such as average download times for all 
other customers of Provider) may be mutually agreed upon 
by the parties. 

 

 



Service Levels: Data 

 Data return 

– If services involve  

 a critical business function, or 

 sensitive client information (EHR involve both of these) 

– Measures the time period between the client’s request for 
data and the provider’s return of such data in accordance 
with the timeframe requirements of the agreement 
(valuable in instances of medical emergency) 

– Assurance that customer will receive its data if the 
provider stops providing services 

 



Service Levels: Data (cont.) 
 Explicitly specify facility's ownership of information stored by 

the provider 

– Laws and regulations may further require that patients or individuals 
“own” the data and should be consulted before contracting 

– Provider should not have any right to use your company’s data 
beyond what is necessary to provide the services 
 

 Require that provider 

– deliver periodic copies of all facility data to facility, and  

– perform regular data backups to an off-site storage facility 

– Include and honor confidentiality provisions  

 Place appropriate limitations on the provider’s use of sensitive information (i.e., 
provider has no right to use such information except in connection with its 
performance under the cloud computing agreement) 

 

 



Service Levels: Problem Response/Resolution 
Time 
 Response time 

– Time period from when the problem is reported to when 
the provider notifies the client and begins working to 
address the issue 

 

 Resolution time 

– Time period from when the problem is reported to when 
the provider implements a fix or acceptable workaround 



Service Levels: Remedies 

 Performance Credits 

– Credits towards the next period’s service 

– If end of contract, timely payment of credit to customer 

 Right to Terminate  

– For repeated failures 

– No penalty 

– No waiting period 

– Repeated failures of the same service level 

– Repeated failures of different service levels 



Service Levels: Remedies (cont.) 
 Example: 

– If the Services are not Available 99.9% of the time but are 
Available more than 95% of the time, then in addition to any 
other remedies available under this Agreement or applicable law, 
Client shall be entitled to a credit in the amount of $_____ each 
month this service level is not satisfied. If the Services are not 
Available more than 95% of the time, then in addition to any 
other remedies available under this Agreement or applicable law, 
Client shall be entitled to a credit in the amount of $_____ each 
month this service level is not satisfied. Additionally, in the event 
the Services are not Available 99.9% for (a) four (4) months 
consecutively or (b) any four (4) months during a consecutive six 
(6) month period, then, in addition to all other remedies available 
to Client, Client shall be entitled to terminate this Agreement 
upon written notice to Provider with no further liability, expense, 
or obligation to Provider. 

 



Data Issues in SaaS Contracts 
 The security of a facility’s data in a cloud computing 

environment has been recognized as one of the 

largest areas of concern for LTC facilities 

– The facility is ultimately responsible for complying with privacy and security 
regulations, and data security breaches are costly. 

 To confirm it is able to continue using its data, the 
facility should 

– Require regular backups 

– Require appropriate data conversion 

– Require provider to maintain confidentiality of data 

– Place appropriate limitations on the provider’s ability to use the data 
and customer information 



Data Issues in SaaS Contracts (cont.) 
 Due diligence is critical 

– Where is the data going to be located? 

– Who will have access to the data? 

– Will offshore be permitted? 

 Which law governs? 

– Who is operating the data center – the provider or a third 
party? 

 Provider should accept all responsibility for the third party host 

 Provider should be liable with the third party host for any breach 

 Consider entering a separate confidentiality agreement with the third 
party host 

 Advance notice if any change of the host 



Data Issues in SaaS Contracts (cont.) 

 Some providers refuse to show you their security 
policies but will permit onsite access to them 

– For certain transactions you should go and review them 



Data Issues in SaaS Contracts (cont.) 

 Ensure provider is obligated to notify if it is required 
to disclose your data 

– Written notice sufficiently in advance 

– Reasonable efforts not to release data pending the 
outcome of any measures taken by your company to 
oppose the required disclosure 



Addressing Security Breaches in SaaS 
Contracts 

 In the event of a security breach: 

– Facility has sole control over the timing, content, and 
method of customer notification (if it is required) 

– If the Provider is responsible for the breach: 

 Reimbursement for expenses associated with providing 
notifications and complying with applicable laws 



Aggregated Data 

 Aggregation and commercialization of data 

– Becoming a common practice 

– Use of de-identified and aggregated data for commercial 
purposes 
 

 Understand this practice and determine whether it 
will be permitted 



Data – Redundancy 

 In a SaaS environment, the Provider is the 

“custodian” of the customer’s data 

 Most SaaS contract will include provisions regarding 

– Provider’s back up responsibilities with respect to the 
customer’s data 

– Specifics with respect to the frequency of the back-up 
(daily, monthly) and the types of back-ups (full, partial) 
required 

– Requirements with respect to delivery of data to facility or 
facility’s permitted access 
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Questions? 
Please contact: 

Matt Karlyn 
Co-Chair, Technology Industry Team 
(617) 502-3239 
mkarlyn@foley.com 



Matt Karlyn 
 Technology Transactions. Licensing. Outsourcing. 

Cybersecurity. When it comes to structuring, drafting, 
and negotiating commercial transactions, Matt Karlyn 
is at the forefront of health care technology and has 
been a technology and licensing attorney for the past 
20 years. He is now the co-chair of Foley’s 
Technology Industry Team, as well as a partner in the 
firm’s Technology Transactions & Outsourcing 
Practice. His health care clients range from hospitals 
and health systems to Long Term Care and Skilled 
Nursing Facilities to health care technology start-ups. 
Mr. Karlyn regularly advises companies on all matters 
involving the commercialization of intellectual 
property, licensing initiatives, subscription-based 
economics, and the procurement and use of 
technology. Mr. Karlyn is also a go to resource as a 
technology and licensing specialist for mergers and 
acquisitions, as well as private equity and venture 
capital financing.  

 

617- 502-3239 

mkarlyn@foley.com 
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Current Enforcement Climate 

 U.S. Attorney General, Senator Jeff Sessions (R-
AL) confirmation hearing  

– "this government must improve its ability to protect the 
United States Treasury from waste, fraud, and 
abuse.  This is a federal responsibility.  We cannot afford 
to lose a single dollar to corruption, and you can be sure 
that if I am confirmed, I will make it a high priority of the 
department to root out and prosecute fraud in federal 
programs and to recover any monies lost due to fraud or 
false claims 
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Current Enforcement Climate 

 Regarding qui tam cases, he 

– "think[s] that they are a valid and effective method of 
rooting out fraud and abuse. . . .  It has saved this country 
lots of money.  And probably has caused companies to be 
more cautious because they could have a whistleblower 
that would blow the whistle on them if they try to do 
something that’s improper.  So I think it’s been a very 
healthy thing and . . . I do support the Act."   
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OIG Public Alert On Patient Abuse in 
Skilled Nursing Facilities Nationwide 

Published on June 7, 2017 

https://www.youtube.com/watch?v=CshWPTG-esc  

https://www.youtube.com/watch?v=CshWPTG-esc
https://www.youtube.com/watch?v=CshWPTG-esc
https://www.youtube.com/watch?v=CshWPTG-esc
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OIG Public Alert On Patient Abuse in 
Skilled Nursing Facilities Nationwide 

 August 28, 2017, the Department of Health and 
Human Services Office of Inspector General issued 
an alert ahead of its report on quality of care 
concerns in skilled nursing facilities nationwide 

  Early Alert available at 
https://oig.hhs.gov/oas/reports/region1/11700504.p
df 
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OIG Public Alert On Patient Abuse in 
Skilled Nursing Facilities Nationwide 

 Why did OIG audit? 

– To identify incidents of  potential abuse or neglect 

– To determine whether these incidents were reported and 
investigated in accordance with applicable requirements 

 Why communicate early preliminary results? 

– Importance of combating elder abuse 

– Government Audit Standards for early communication if 
urgency for corrective follow-up action 
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Reporting Abuse Background 

 SNFs have a responsibility to ensure reports of 
potential abuse or neglect are made internally and 
externally and investigate within certain timeframes 

 State Medicaid Fraud Control Units are responsible 
fro the investigation of reported incidents of 
potential abuse or neglect 

 CMS is responsible for maintaining oversight of 
compliance with Medicare health and safety 
standards and may delegate authority to state 
survey agencies 
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Section 1150B of the Social Security Act 

 Requires covered individuals in federally funded 
long-term care facilities to report immediately any 
reasonable suspicion of a crime committed against 
a resident of that facility 

 Reports must be submitted to at least one law 
enforcement agency AND the Survey Agency 

 Covered Individuals 

– Owner, operator, employee, manager, agent, or contractor 
of a LTC facility that received at least $10k of Federal 
funds during the proceeding year 
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Penalties for Failure to Report 

 Section 1150B of the Social Security Act: 

– Civil Monetary Penalties up to $300,000 

– Possible exclusion from participation in any Federal health 
care program  

 Potential FCA liability 
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Long Term Care Facility Requirements 

 Mistreatment, neglect, abuse (including injuries of 
unknown source) and misappropriate of resident 
property must be reported immediately to the 
administrator of the facility and to other officials, 
including the survey agency 

 Must investigate these allegations and report the 
results of the investigation within 5 days 

 42 CFR § 483.13 
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OIG Audit Methodology 

 Reviewed emergency room records from 1/1/15 – 
12/31/16 for 134 Medicare beneficiaries with any of 
the 12 primary diagnoses codes that explicitly 
indicate potential abuse or neglect Reviewed 
survey agency reports for each SNF covering the 
period when the incident of potential abuse or 
neglect occurred 

 Reviewed exclusion database and interviewed 
CMS officials to see if any CMPs or exclusion had 
been implemented since 1150B effective date of 
March 23, 2011 



TITLE & CONTENT 

Primary Diagnoses 
 V715 – observation following alleged rape or seduction 

 Z0441 – encounter for examination and observation following alleged adult rape 

 T7621XA – adult sexual abuse suspected 

 99583 – adult sexual abuse 

 99581 – adult physical abuse 

 T7611XA – adult physical abuse suspected 

 T7421XA – adult sexual abuse confirmed 

 T7401XA – adult neglect or abandonment confirmed 

 T7411XA – adult physical abuse confirmed 

 99585 – other adult abuse and neglect 

 99580 – adult maltreatment, unspecified 

 29539 – sexual sadism 
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OIG Public Alert On Patient Abuse in 
Skilled Nursing Facilities Nationwide 

 

  During OIG’s review of skilled nursing facilities 
across the nation, they found 134 instances of 
potential abuse and neglect in 33 states.  

 These potential cases involve  

– failure to provide necessary medical care to patients 

– occurrences of physical abuse  

– sexual assault  
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OIG Audit Findings 

 72% of incidents reported to local law enforcement 

 No evidence that remaining 38 incidents reported 
to law enforcement 

 Up to 15% did not report critical incidents to 
appropriate State agencies 

 Survey agencies substantiated only 7 of 134 
incidents in survey reports 

 Referred all 134 incidents to appropriate law 
enforcement officials and sending CMS a list of 
these incidents 
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OIG Audit Findings 

 Determined CMS did not match Medicare claims 
for reimbursement of emergency room services 
with claims for reimbursement of SNF services 

 CMS has not taken any enforcement actions using 
1150B or used penalty provisions 

 CMS did not add section 1150B to the Conditions 
of Payment until November 2016 

 CMS was delegated authority to enforce in June 
2017 
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OIG Suggestions for Immediate Action 

 CMS should implement procedures to compare ED 
claims with SNF claims and report analysis 

 CMS should promulgate regulations 

 Enforce 1150B penalties provisions for CMPs and 
exclusion 

 Direct Survey Agencies to refer suspected 
violations to CMS 

 

 …stay tuned, formal recommendations to come 
when audit is complete  
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Abuse  False Claims Act?  
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False Claims Act 

 Title 31, Section 3729 et seq. 

 Imposes civil liability on any person who “knowingly 
presents, or causes to be presented, a false or 
fraudulent claim for payment or approval” 

 Also includes: 

 Submission of false statements or records material to a false claim 

 Knowing retention of an overpayment 
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FCA Liability Predicated on Violation of 

Other Laws and Regulations 
 The violation of a separate statute or regulation can 

provide the basis for liability under the FCA 

 The underlying violation renders the claim false or 

fraudulent, thus giving rise to the FCA violation 

 Three basic categories: 

– Items or services were defective 

– Claimant falsely expressly certified compliance with 

statute/regulation 

– Compliance was a condition of payment (e.g., effort 

certification) 

 



TITLE & CONTENT 

False Claims Act - Intent 

 “Knowingly” defined: 

– Person has actual knowledge of the information; 

– Person acts in deliberate ignorance of the truth or falsity 
of the information; or, 

– Person acts in reckless disregard of the truth or falsity of 
the information. 

 False statement or claim must be “material,” i.e., 
having a natural tendency to influence 

 Proof of specific intent to defraud is not required 

 



“Ostriching” Examples 

 Failure to: 

– Train 

– Investigate when informed 

– Audit 

 Reliance on others, without review 

 Lack of resources is inexcusable 
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FCA Quality of Care/Failure of Care  

 Extendicare Case $38M (2014) – “largest failure of 
care settlement with a chain-wide skilled nursing 
facility” 

 Materially substandard and/or worthless skilled 
nursing services 

 Not that services were not performed or that 
services were medically unnecessary 

 Rather, submitted claims for services that failed to 
meet the Federal standards of care 
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Staffing Issues 

 If do not adequately staff its facilities, then fail to 
follow medical protocols and/or appropriately 
administer medication that can lead to FCA liability 

 Protocol examples 

– Failure to provide adequate catheter care 

– Failure to follow appropriate pressure ulcer protocols 

– Failure to follow falls protocols 

– Failure to administer medications to avoid medication 
errors 

– Failure to follow wound treatment protocols 
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Case Study – Vanguard Healthcare 

 Government allegations 

– Between Jan. 1, 2010, and Dec. 31, 2015, the six 
Vanguard facilities failed to provide the most basic and 
essential skilled nursing services to their residents 

– Submitted false claims to Medicare and Medicaid for 
skilled nursing home services that were either non-
existent or grossly substandard   

– Submitted required nursing facility Pre-Admission forms 
with forged physician and nurse signatures 
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Allegations Continued 

– The lack of adequate care at the Vanguard facilities 
included  

 chronic staffing and critical medical supplies shortages 

 failure to provide standard infection control 

 failure to administer medication to residents as prescribed by their 
physicians 

 failure to provide wound care as ordered by physicians 

 failure to adequately manage residents’ pain  

 providing unnecessary and excessive psychotropic medications to 
residents and using unnecessary physical restraints on residents.   

– As a result, Vanguard residents suffered pressure ulcers, 
falls, dehydration and malnutrition, among other harms  
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Allegations Continued 

 The United States’ complaint further alleges that 
Miller, who served as the Director of Operations for 
Vanguard from September 2011 through August 
2014, knew that resident care at the Vanguard 
facilities was non-existent or grossly substandard 
but failed to correct these problems 
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Who is involved? 
 Health Care Fraud Prevention and Enforcement 

Action Team (HEAT) initiative 

 Commercial Litigation Branch of the Justice, 
Department’s Civil Division 

 U.S. Attorney’s Office for Middle District of TN  

 Department of Health and Human Services’ Office 
of Inspector General 

 Tennessee Attorney General’s  

 Tennessee Bureau of Investigation Medicaid Fraud 
Control Unit 
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Other Quality of Care Enforcement Cases 

 Golden Gate National Senior Care, et al. (March 
22, 2017) 

– Deceptive marketing practices theory 

 Daybreak Partners LLC (Oct 24, 2016) 

– $5.3M FCA settlement, 5 year CIA 

 Vibra Healthcare, LLC, (Sept 28, 2016) 

– LTCH and IRFs $32.7M, 5 year CIA 
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Torrey Young 
 Torrey K. Young is a health care lawyer with 

Foley & Lardner LLP. She focuses on health 
care regulatory compliance and 
transactional matters for hospitals, 
academic medical centers, laboratories, 
home health agencies, hospice companies, 
and many other health care providers.  

 Ms. Young has significant experience 
conducting internal investigations, 
responding to False Claims Act claims, 
providing fraud and abuse/Stark law 
analyses, and advising on 
Medicare/Medicaid reimbursement issues. 
She is a member of the firm’s Health Care 
Industry Team and the Government 
Enforcement Defense & Investigations 
Practice. 

 

tyoung@foley.com 

617.502.3294 



©2015 Foley & Lardner LLP • Attorney Advertising • Prior results do not guarantee a similar outcome • Models used are not clients but may be representative of clients •, 777 E. Wisconsin Avenue, Milwaukee, WI 53202 (414) 271-2400 
109 

NAVIGATING SNF 

TRANSACTIONS WHILE 

AVOIDING TRAPS FOR THE 

UNWARY 
Presented by  Clare Selden, Esq. and Hannah Zaitlin, 

Esq.. for the New England Alliance,  January 11, 2018.  

 

MAKING THE DEAL 



110 ©2015 Foley & Lardner LLP 

Preparing for the 

Transaction and Due 

Diligence 

Making the Deal 
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Preparing for Transaction 
■ Non-Disclosure Agreement 

− Prevents both parties from disclosing commercial 
information about each other to third parties even if 
no deal occurs 

− Enables Buyer’s preliminary review of Seller 
financials, employee salaries, facility leases, vendor 
pricing, etc. to determine whether the acquisition 
could be a sound investment for Buyer 

− Precursor to formal Letter of Intent (no deal terms at 
this stage) 

 

■ Seller: Choosing internal team to manage and 
respond to requests for information 
− May limit to those administrators who “need to 

know”  
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Preparing for Transaction 

■ Lining up trusted legal and financial 

advisors 

− Look for teams with prior transactional 

experience with skilled nursing facility sales 

− Skilled nursing facility transactions are highly 

regulated, structurally complex, and require 

specialized knowledge and expertise 
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Due Diligence Process 

■ Due Diligence = Doing Your Homework 

− Buyer provides detailed written request list 

 Documents to be disclosed 

 Questions to be answered by knowledgeable staff 

− Seller discloses responsive documents and 
written responses to questions 

 may utilize a data site, dropbox, etc. 

− Buyer asks follow-up questions and provides 
additional lists of requests until satisfied 

− Balance need for info with efficiency 
(thresholds) 
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Due Diligence 

■ Goals of Buyer: 

− Understand the Seller’s business 

− Identify “red flag” issues  

− Identify areas of potential successor liability 

to address in Letter of Intent and in deal 

documents 

− Identify required governmental and third 

party approvals (state regulators, AG, 

OIG/DOJ) 
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Due Diligence Process 
■ Goals of Seller: 

− Identify (and preemptively resolve) issues 
 Business issues  

− Renew and complete expired/unsigned contracts 

− Collect overdue accounts receivable (resident rent, etc.) 

− Pay overdue accounts payable (ground lease rent,  vendor 
accounts, etc.) 

 

 Regulatory/compliance 
− Obtain formal agency acceptance of Plan of Correction 

− Pay off outstanding fines 

− Renew operating licenses 

− Update outdated compliance policies 

 

− Caveat emptor: Put the Buyer on notice 
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Real Estate Transfer 

Pitfalls 

Making the Deal 
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Real Estate Transfer Pitfalls 

■ Ground/Facility Lease Issues 

− Landlord’s consent to assignment of 

lease/change of control of facility 

− Standards for replacement tenants 

 financial capability 

 track record of high-quality operating experience 

− Ability to maintain required operating 

standards 

− Rights of First Offer/Rights of First Refusal 

117 



©2015 Foley & Lardner LLP 

Real Estate Transfer Pitfalls 

■ Environmental reports 

− Parties typically order Phase I environmental 

site assessments (usually at Buyer expense) 

− Can take upwards of 8-12 weeks to receive 

results 

− If environmental risks (e.g. leaking septic 

tanks, groundwater contamination) identified 

in Phase Is, additional rounds of assessment 

may be required to determine scope of 

problem and estimated cost of repair 
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Real Estate Transfer Pitfalls 

■ Facility Repairs 

− Sellers should disclose any repairs-in-
progress and known structural defects at the 
facility (with goal of selling facility “as-is” in 
the final deal documents) 

− Parties will negotiate to determine whether 
Buyer or Seller will incur needed repair costs, 
or whether such costs will be shared 

− Buyer may require some repair projects to be 
completed by Seller before the deal closes 
(to be negotiated in deal documents) 
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Real Estate Transfer Pitfalls 

■ Zoning Issues 

− Encroachments over property lines 

− ALTA Land Survey and zoning report will 

usually be obtained to identify exact parcel of 

land owned by Seller and any recorded 

encumbrances on that land (mortgages, 

easements, zoning for a particular use, etc.) 

■ Disputes with neighbors  

− Use of shared parking lot and driveways 
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Negotiating Letters of 
Intent and Definitive 
Agreements 

Making the Deal 
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Letter of Intent 
■ Largely non-binding, except for confidentiality and 

exclusivity, buyer deposit 

■ Should still address all key business, regulatory 
and legal terms 

− Set expectations and avoid sunk transaction costs on 
a failed deal down the road 

■ Transaction Structure (asset or stock/merger) 

■ Purchase Price 

− Base price and the assumptions on which it is based 
(EBITDA, revenue, etc.) 

− Adjustments (e.g. working capital, earnouts) 

− Funding (will buyer need a financing contingency?) 
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Letter of Intent 

■ Exclusivity – binding on seller 

− Buyer wants strong exclusivity provision to 

prevent the seller from shopping the asset to 

other potential purchasers during a given 

period of time necessary to negotiate the 

remainder of the terms 

■ Confidentiality – binding on both parties 

− Prevents parties from disclosing commercial 

information about each other, as well as the 

fact of a proposed transaction 
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Letter of Intent 

■ Scope and timing of due diligence 

■ Buyer deposit 

− How much, and when does it go hard 

■ Conditions to closing 

− Regulatory/licensing approvals 

− Third party consents 

− No Material Adverse Chance 

■ Expenses 

− Parties each bear their own costs (typical)? 

− How about third party reports (typically buyer)? 
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Definitive Agreements 

■ Final and binding expression of the 

parties’ agreements on the transaction 

■ In SNF deals often the definitive terms 

divided between: 

− Purchase Agreement governing purchase of 

real estate assets 

− Operations Transfer Agreement governing 

acquisition of operating assets 
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Definitive Agreements 
■ Defining acquired vs. excluded assets and liabilities 

− If structured as an asset purchase, need attention to 
detail on what goes to buyer and what stays with seller.  
For example: 
 Are facility names and trademarks being purchased? 

 Is hardware and software associated with seller’s computers 
being sold? 

 Required licenses, permits, etc. – are any transferable? 

 How will parties handle transfer of active and historical patient 
records? 

 Acquisition/proration of A/R, A/P and tax liabilities 

− Is seller on hook for all pre-closing operational liabilities, 
or are their limitations? 
 In a stock deal pre-closing liabilities are covered only if reps 

and warranties breached and even then are subject to 
negotiated deductibles, caps, baskets on indemnification 
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Definitive Agreements 

■ Real Estate Provisions 

− Timing for raising title exceptions, property 

conditions, repair requests 

■ Effective Time for Closing 

− For accounting and other purposes often needs 

to be just after midnight on the 1st of a month 

− Agreements should be clear on risk of 

loss/casualty between when parties sign off on 

the closing (e.g. noon on the 31st) and the 

effective time the closing (e.g. 12:01 am the 

next day) 
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Definitive Agreements 
■ Termination Rights if Multiple Facilities 

− If acquiring more than one facility, sellers will often 
argue that a material adverse event must affect the 
portfolio as a whole for buyer to be able to terminate 
the agreement 

− Buyer should take care to negotiate casualty and 
compliance provisions so that it is not required to 
take on an individual facility that has suffered a 
casualty or survey issue, for example, that severely 
impacts the operations or future profitability 

− Buyer should also seek an immediate termination 
right over individual facilities in the event a third 
party consent (e.g. landlord/JV partner) has failed 
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Definitive Agreements 

■ Operator Failure 

− Particularly in the case of REIT, private equity or 
other financial buyers, the proposed operations 
transferee may not be an affiliate of the real 
estate buyer 

− Purchase agreement should address what 
happens in the event the operator fails to obtain 
a license or simply fails to close when obligated 
to assume operations under the OTA 

 Is buyer automatically in default as well? 

 Does buyer get time to find a new operator? 

 How many strikes? 
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Managing the CHOW 

Process 

Making the Deal 
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Managing CHOW Process 

■ Identify licenses, permits, certifications 

applicable early in process 

Facility 

Ancillaries (CLIA, radiation, hazardous waste, 

food/kitchen, salon, therapy) 

■ Typical rep and warranty on licenses 

■ Identify involvement of Medicare/ 

 Medicaid 
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Managing CHOW Process 
■ Identify requirements triggered by transaction for 

each license, permit, etc. 
− Structure of Transaction; CHOW or change in control 

− is it transferable? How? 

− new application/license 

− assignment/assumption 

− notice 

− change of information 

− what forms to complete (can take significant time to 
gather information) 

− timing/lead time 

− what agency/government body (Medicare, Medicaid, 
State Licensure, CON) – call them. 
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Managing CHOW Process 

■ Medicare 

− Change in Ownership (CHOW) vs. Change in 

Control 

− What is a CHOW? 

− Why Important? 

− Defined at 42 C.F.R. 489.18 

− General Concept:  Will provider/entity holding 

the certification change? 
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Managing CHOW Process 

■ Federal regulations define CHOW as 

follows for Medicare purposes: 

Partnership– Removal, addition or 

substitution of a partner unless partners 

agree otherwise as permitted by State Law 

Sole Proprietorship– Transfer of title and 

operation to another 

Corporation– Merger of provider corporation 

into another corporation or consolidation 

creating a new entity 
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Managing CHOW Process 

 Medicare CHOW definition, cont’d: 

Management Agreement– Generally not a CHOW, 

but provider must retain operational authority 

Asset (Operations) Transfer of Licensed Operations -- 

CHOW 

Leasing– Lease of all or part of a provider facility; 

constitutes CHOW for portion leased 

Stock sale of Provider or Provider Parent:  Not a 

CHOW 
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Managing CHOW Process: 

Medicare 
■ Notice to CMS of pending CHOW (also notice if 

change of information but no CHOW) 

■ Automatic assignment of provider agreement to the 
new owner (with option to reject automatic 
assignment (42 C.F.R. 489.52)) 
− Uninterrupted participation 

■  Assigned agreement “subject to all applicable 
statutes and regulations and to the terms and 
conditions under which it was originally issued” 

■ Notification to CMS within 30 days (42 C.F.R. 
424.516) 

■ Notice provided pursuant to Form 855A (w/Bill of 
Sale or similar document) 

■ Tie-In Notice issued by CMS 
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Managing CHOW Process: 

Medicare Change of Information 

■ CMS -855A change of information filing 
must be submitted no later than 90 days 
following the change 

■ Changes to the authorized or delegated 
officials must be submitted within 30 
days 

■ Provider should receive a letter from the 
MAC confirming that PECOS has been 
updated to reflect the change of 
information.  
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Managing CHOW Process 

 

■ State License/CON Requirements: Analysis and filing requirements vary 
state by state.  

 
− Maine:  A CON is required for “transfer of ownership acquisition by lease, donation, 

transfer; acquisition of control. Any transfer of ownership or acquisition under lease 
or comparable arrangement or through donation or any acquisition of control of a 
health care facility under lease, management agreement or comparable 
arrangement or through donation that would have required review if the transfer or 
acquisition had been by purchase, except in emergencies when that acquisition of 
control is at the direction of the Department.” Filing required 30 days prior to closing, 
but regulators advise that it could take 60 – 90 days to process. 

− New Hampshire:  New application to DHHS at least 30 days prior to change in 
ownership, which is defined as the “transfer of a controlling interest in a sole 
proprietorship, joint venture, partnership, corporation, LLC or any other kind of entity. 
. .” 

− Vermont:  Review by the Green Mountain Care Board for “new health care project”.  
First step is filing letter of intent with CON Board.  If CON Board exercises jurisdiction, 
regulations provide for 90 – 120 day review period but typically months longer. Then 
turn to the licensing process along with the Medicaid and Medicare applications.  

 Tips for successful State CHOW process:  cooperation between seller and 
buyer, timing, open lines of communication with regulators, consider 
working with local counsel or consultant, obtain comfort letter or e-mail.   
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Managing CHOW Process 

■ Medicaid considerations: 

− New enrollment application likely required if 

TIN changes; NPI cannot be assigned. 

− Processing time several months, but 

retroactive effective date. 

− Stock transfer may only require 

notice/updated information.   

139 



140 ©2015 Foley & Lardner LLP 

Uncovering and 
Addressing Compliance 
Problems 

Making the Deal 



©2015 Foley & Lardner LLP 

Uncovering and Addressing 

Compliance Problems 

■ Diligence and continue to monitor up until 
closing: 

Surveys, along with POCs, f/u surveys 

Licenses/CON; bed suspensions 

Ongoing or past investigations and 
settlements  

■ Understand deficiencies and pending or 
imposed penalties (i.e., DPNA, CMPs, 
termination of provider agreement). 

■ CMS new G-tag policy 
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Uncovering and Addressing 

Compliance Concerns 

 

↑ 

↑ 

↑ 

↑ 

↑ 

↑ 

↑ 

Scope of the Deficiency   →  →  →  →  →  

→  

 Severity of the 

Deficiency 
Isolated Pattern Widespread 

Immediate jeopardy to 

resident health or safety 
J K L 

Actual harm that is not 

immediate jeopardy 
G H I 

No actual harm with 

potential for more than 

minimal harm that is not 

immediate jeopardy 

D E F 

No actual harm with 

potential for minimal harm 
A B C 

142 



©2015 Foley & Lardner LLP 

Uncovering and Addressing 

Compliance Problems 

■ Definitive Agreement Terms Addressing 

Compliance Issues 

− Reps and Warranties/Indemnification 

− Escrow Facilities 

− Termination Rights 
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Private Equity Buyers 
■ More likely to be leasing facility to 

unaffiliated operator 
− Seller will need to negotiate an OTA with a 

separate party from the real estate buyer 

− Will need to negotiate their own set of 
agreements with the operator, adding time and 
complexity 

■ Sophisticated buyers with sophisticated 
counsel, often complex deal structures and 
aggressive negotiating tactics 
− Good to have your own advisors with experience 

working  with and across the table from REIT, 
hedge fund and other PE buyers 
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Post-Closing and Other 

Payor Considerations 

Making the Deal 
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Post-Closing and Other Payor 

Considerations 

■ Post-Closing collections prior to tie-in 

notice and Medicaid enrollment 

■ Promptly submit executed bill of sale to 

state licensure board so that license is 

issued to buyer with proper effective date 

■ Complete post-closing CHOWs and seller 

file final cost report with CMS. 

■ Pro-rations and true-ups of various 

operating expenses.  
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Closing Remarks/Questions 

 

Thank you for having us and we wish to 

acknowledge our colleague, Jon Gabriel, 

Esq., for his contributions to this 

presentation.   
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Clare Selden 

 
■ Clare Selden is an associate and health care business 

lawyer with Foley & Lardner LLP. Her practice focuses on 
advising clients in the health care industry, including 
nonprofit and for-profit hospitals, health systems, 
academic medical centers, physician organizations, 
pharmaceutical and medical device manufacturers, and 
other health care providers. 

■ Ms. Selden has experience with a broad variety of 
complex transactions, including mergers, acquisitions, 
and affiliations; commercial, managed care, and 
physician contracting; and formation and restructuring of 
provider groups, networks, alliances, and joint ventures. 
She also counsels clients with respect to regulatory 
compliance matters, including corporate governance, tax-
exempt entity requirements, corporate practice of 
medicine, HIPAA, Stark and Anti-Kickback analyses, and 
professional and facility licensure.  Most recently, Ms. 
Selden played a key role working with a  team of lawyers 
at Foley representing a New York-based hedge fund in 
the acquisition of the SNF portfolio of Kindred 
Healthcare, consisting of 99 facilities across many states.  
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■ Hannah E. Zaitlin is an associate and health care 

business lawyer with Foley & Lardner LLP. Her 
practice focuses on advising health care providers 
and companies on mergers, acquisitions and 
affiliations, entity formation and restructurings, 
corporate and non-profit governance, debt and equity 
financings, and commercial contracting. She 
frequently counsels clients on a range of health care 
compliance and regulatory matters, including state 
and federal fraud and abuse laws, HIPAA, 
professional and facility licensure, and 
payor/reimbursement issues. Ms. Zaitlin is a member 
of the firm’s Health Care Industry Team.  Most 
recently, Ms. Selden played a key role working with a  
team of lawyers at Foley representing a New York-
based hedge fund in the acquisition of the SNF 
portfolio of Kindred Healthcare, consisting of 99 
facilities across many states.  

  

 
150 

hzaitlin@foley.com 

617.502.3253 



TITLE SLIDE 

 

The image in the frame can be 

customized for an industry or 

topic. To customize: 

In a web browser, go to 

http://imagelibrary    

and do a keyword search for an 

image. Save desired image to 

your computer. In PowerPoint, 

delete the current image, then 

click the icon to insert the image  

saved from the library. The image 

should be cropped to  

1.6”h x 1.65”w. 

 

A PowerPoint Toolkit file has also 

been saved in the Image Library.  

It includes sample tables, charts 

and iconography that follow the 

Foley brand. Copy/paste from the 

Toolkit file to include branded 

graphics in your presentation.  

 

For Help with Foley PPT 

templates or graphics, contact 

Marketing Central at 

marketingcentral@foley.com or 

1.800.276.6604. 

NOTE: Every presentation 

should include the 

“Disclaimer – contact info” 

slide layout as well. 

Clearing the Haze of Medical 
Marijuana in the Health Care 
Setting: Employment and Patient 
Care Issues 
UPDATED JANUARY 11, 2018  

Mark J. Neuberger 

mneuberger@foley.com   

 

Lawrence W. Vernaglia 

lvernaglia@foley.com  

 

Foley & Lardner LLP 

Boston, Mass.       

(617) 342-4000 

 

http://imagelibrary/
mailto:marketingcentral@foley.com
mailto:mneuberger@foley.com
mailto:lvernaglia@foley.com


TITLE & CONTENT 

Hospitals Operational Issues – Patient Use 

 Massachusetts Medical Marijuana Law contains express 
disclaimer of any requirement to accommodate on-site 
medical marijuana use 

 Massachusetts law prohibits smoking “any product 
(tobacco or non-tobacco product) designed to be 
combusted or inhaled” in a medical facility 

– Note that this prohibition does not cover alternative 
methods of administration - foods, vapors, pills, 
drinks 
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Hospitals Operational Issues – Patient Use 
(cont.)  
 Complications “evicting” patients using marijuana 

when against hospital policy 

 University of California San Francisco Medical 
Center requested a terminally ill patient to depart 
after using vaporized form of medical marijuana 

 No legal implications, but public relations issues 
may arise in these types of situations 
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Marijuana Remains Illegal Under Federal Law 

 Classified as a Schedule 1 substance under the 
federal Controlled Substances Act 

– Along with heroin, LSD and some other drugs 

 No accepted medical use and a high potential for 
abuse 
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Obama Admin. - Ended 1/20/2017 

 “As has been well documented, 
I smoked pot as a kid, and I 
view it as a bad habit and a 
vice, not very different from the 
cigarettes that I smoked as a 
young person up through a big 
chunk of my adult life. I don’t 
think it is more dangerous than 
alcohol.” 

– Interview with David Remnick, January 
27, 2014, The New Yorker 
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DOJ Response 
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DOJ Response  

 DOJ committed to enforcement of the Controlled 
Substances Act, 21 U.S.C. 801 et seq.  Priorities: 

– Minors 

– Sales by gangs and cartels 

– Diversion to states where illegal 

– Cover for trafficking of other illegal drugs/activities 

– Violence and firearms 

– Drugged driving 

– Growing marijuana on public land 

– Preventing possession or use on federal property 
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DOJ Response  

 Outside of “priorities,” “state and local law 
enforcement and regulatory bodies should remain 
the primary means of addressing marijuana-related 
activities”  

 Not a “Get Out of Jail Free” card – DOJ retained 
discretion.   

 James M. Cole, Dpty AG U.S. DOJ, Memorandum for All United 
States Attorneys: Guidance Regarding Marijuana Enforcement 
(Aug. 29, 2013) 
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Cole Memo Doesn’t Speak for all Federal 
Regulatory Regimes  

 

 Banking/Treasury  

 DEA  
– (“While some people have interpreted these guidelines to mean that the federal government has 

relaxed its policy on “medical” marijuana, this in fact is not the case. Investigations and 
prosecutions of violations of state and federal law will continue.” The DEA Position on Marijuana, 
April 2013) 

 U.S. DHHS 
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Obama Admin DOJ Response 

160 



TITLE & CONTENT 

Obama Admin DOJ Response 

 DOJ committed to enforcement of the Controlled 
Substances Act, 21 U.S.C. 801 et seq.  Priorities: 

– Minors 

– Sales by gangs and cartels 

– Diversion to states where illegal 

– Cover for trafficking of other illegal drugs/activities 

– Violence and firearms 

– Drugged driving 

– Growing marijuana on public land 

– Preventing possession or use on federal property 
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Obama Admin DOJ Response 

 Outside of “priorities,” “state and local law 
enforcement and regulatory bodies should remain 
the primary means of addressing marijuana-related 
activities”  

 Not a “Get Out of Jail Free” card – DOJ retained 
discretion.   

 James M. Cole, Dpty AG U.S. DOJ, Memorandum for All United 
States Attorneys: Guidance Regarding Marijuana Enforcement 
(Aug. 29, 2013) 

 Personal discussions with US Attorney – no change 
in policy. 
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Trump Administration? 

163 

Trump: “Listen, I can talk to you guys all 

day about the long-term side effects of 

marijuana, I am telling you it is a very 

toxic drug and should never be legalized. 

It does more damage in the long-run than 

even meth and heroin combined. We will 

most certainty not legalize marijuana and 

we will raise the concern for it.”, (Dallas 

Independent, Nov. 26, 2016) 

Administration has not provided formal or informal instructions to the 

U.S. Attorneys’ Offices countermanding the Cole Memorandum. 

(Private Communication with one United States Attorney, May 22, 2017) 
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Trump Admin DOJ Response 
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COLE MEMO REPEALED! 
January 4, 2018 

MEMORANDUM FOR ALL UNITED STATES ATTORNEYS 

FROM: Jefferson B. Sessions, III, Attorney General 

SUBJECT:             Marijuana Enforcement 

In the Controlled Substances Act, Congress has generally prohibited the cultivation, distribution, and possession of marijuana. 21 U.S.C. 
§ 801 et seq. It has established significant penalties for these crimes. 21 U.S.C. § 841 et seq. These activities also may serve as the 
basis for the prosecution of other crimes, such as those prohibited by the money laundering statutes, the unlicensed money transmitter 
statute, and the Bank Secrecy Act. 18 U.S.C. §§ 1956-57, 1960; 31 U.S.C. 5318. These statutes reflect Congress’s determination that 
marijuana is a dangerous drug and that marijuana activity is a serious crime. 

In deciding which marijuana activities to prosecute under these laws with the Department’s finite resources, prosecutors should follow 
the well-established principles that govern all federal prosecutions. Attorney General Benjamin Civiletti originally set forth these 
principles in 1980, and they have been refined over time, as reflected in chapter 9-27.000 of the U.S. Attorneys’ Manual. These 
principles require federal prosecutors deciding which cases to prosecute to weigh all relevant considerations, including federal law 
enforcement priorities set by the Attorney General, the seriousness of the crime, the deterrent effect of criminal prosecution, and the 
cumulative impact of particular crimes on the community. 

Given the Department’s well-established general principles, previous nationwide guidance specific to marijuana enforcement is 
unnecessary and is rescinded, effective immediately. This memorandum is intended solely as a guide to the exercise of investigative 
and prosecutorial discretion in accordance with all applicable laws, regulations, and appropriations. It is not intended to, does not, and 
may not be relied upon to create any rights, substantive or procedural, enforceable at law by any party in any matter civil or criminal. 
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Trump Admin DOJ Response 
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United States Attorneys are setting their agendas: 

– Some (like Colorado) indicated no change in 
enforcement 

– Others (like Massachusetts) threatened 
potentially more enforcement 

– State and Federal legislators concerned 

 This is a fast-moving area – ink is still wet on the 
January 4, 2018 reciscion memo. 
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Even the Cole Memo didn’t speak for all 
Federal Regulatory Regimes  

 

 Banking/Treasury  

 DEA 

 U.S. DHHS 
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The Omnibus Spending Bill Passed by 
Congress Last Week Adds to the Confusion 

 A provision that prevents the Department of Justice 
from expending federal funds to interfere with those 
complying with state medical cannabis laws.  

 The bill also includes protections for states with 
industrial hemp programs.  

 On Friday President Trump said “I will treat this 
provision consistently with my constitutional 
responsibility to take care that the laws be faithfully 
executed.” 
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CMS Form 2552 - Hospital Cost Report 
Certification 
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Risks of Allowing Patient Use 

 Medicare annual cost report (CMS Form 2552) 

 Requires an officer to certify that he or she is 
“familiar with the laws and regulations regarding the 
provision of the health care services, and that the 
services identified in this cost report were provided 
in compliance with such laws and regulations.”  
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Dept. of Treasury - February 14, 2014  

170 

 Treasury Department issued rules that could make it 
easier for banks to do business with marijuana 
dispensers.  

 Separate guidance, the DOJ told U.S. attorneys not to 
pursue banks that do business with legal marijuana 
dispensers as long as the dealers adhere to the 
August guidelines. 
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Risks of Allowing Patient Use (cont.) 

 Malpractice Coverage 

 Medical Record Accuracy 

– Awareness of patient use to avoid mistakes in 
diagnosis or adverse drug reactions is 
important 
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Opening a Medical Marijuana Treatment Center 

 Non-profit entities may apply to become a 
registered marijuana dispensary 

 Non-profit hospital could apply 

 Highest risk of federal criminal prosecution 

– Federal prosecution to date has been against 
dispensaries 
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Can You Store Patient’s Medical Marijuana? 

 Possession and distribution of marijuana remains a 
federal crime. 

 Helen Kaupang ( Diversion Group Supervisor at US 
Drug Enforcement Administration): DEA would not 
allow a DEA license holder (e.g. a hospital or a 
pharmacy) to possess control, secure or hold 
marijuana, even if it was a patient’s medical 
marijuana.  
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Can You Store Patient’s Medical Marijuana? 

 New England Field Office has been consistent: 

– Nancy Coffey (2014) 

– Claire Brennan (2017) (Diversion Program Mgr for all 5 NE states) 

 Hospital cant take possession in the hospital. 

– Keep it out of the pharmacy, med carts, inventory, clinical areas. 

– Can you store with security/patient’s personal property? 

 DEA says “yes” (but not official policy) 

– No change in policy from Trump Admin. has been presented to DEA 
field office (as of 5/1/17) 

 Not aware of any enforcement in this area against hospitals. 
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If You Will Not Store Medical Marijuana, Draft 
Policy/Notice 

 No storage 

 If discovered: 

– Can produce registration card, must remove 

– Without registration card, staff response? 

– Treat medical vs. recreational differently? 

 Will you permit legal patient use as part of ongoing 
therapy?  Off-campus? 

 Must maintain it on the patient’s home medication 
list, and in medical record 
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Physician Recommendation Issues 

 Massachusetts law requires a physician 
“recommendation” for medical marijuana not a 
prescription 

 Open issue: is a “recommendation” distinguishable 
from a prescription? 

– Aiding and abetting crime of acquiring medical marijuana 

– DEA administrative actions 
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Physician Recommendation Issues (cont.) 

 Pearson v. McCaffrey, 139 F. Supp. 2d 113 (D.D.C. 
2011) 

– “a physician who recommends marijuana in a state that 
recognizes that such an act facilitates the ability of a 
patient to receive marijuana is essentially writing a 
prescription.” 

– Grounds for DEA Administrative Action 
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Physician Recommendation Issues (cont.) 

 Conant v. Walters, 309 F.3d 629, 636 (9th Cir. 
2002) 

– Injunction against DEA enforcement against 
physicians 

 Recommendation is physician’s speech, and enforcement is 
unlawful infringement upon physicians’ First Amendment right to 
free speech 

 “the acquisition of marijuana is committed by the patient, not the 
doctor.  A sincere recommendation alone is not a federal crime, 
even if the doctor foresees it could be used to facilitate a federal 
crime.” 
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Physician Recommendation Issues (cont.) 

 Pickup v. Brown, 2014 U.S. App. LEXIS 1878 (9th 
Cir. Cal. Jan. 29, 2014) 

– California law banning conversion therapy performed by 
licensed health care professionals on gay/lesbian minors 

– Law allows health care professionals to recommend 
conversion therapy, but not perform it 
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Physician Recommendation Issues (cont.) 

 Pickup v. Brown (cont.) 

– 9th Circuit held that law was not unlawful infringement on 
health care professionals’ First Amendment Rights 
(therapy is conduct, not speech) 

– Appeal pending regarding similar New Jersey law in the 
third circuit (King v. Christie, 2013 U.S. Dist. LEXIS 
160035) 
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Physician Recommendation Issues (cont.) 

 Pickup v. Brown and King v. Christie (cont.) 

– Outcomes of these cases (and possible Supreme Court 
decision if the Court takes one or both of these cases on 
further appeal) are likely to inform the strength of the 
distinction between free speech “recommendation” and 
appropriately regulated “treatment” 
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Drug Testing & Positive Tests Results 

 Many employers maintain drug testing policies for 
job applicants and/or following workplace injuries 

 Concern arises when applicant/employee tests 
positive based on legal use of medical marijuana 

 Is the employee protected? 
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Drug Testing & Positive Tests Results (cont.) 

 In the majority of cases, the answer is “no” 

 Massachusetts does not require accommodation of 
use of medical marijuana, even if off-duty. 
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Drug Testing & Positive Tests Results (cont.) 

 Does the position deal with safety (i.e., hi-lo driver 
vs. receptionist)? 

 How reliable is your test (blood vs. urinalysis)? 

 Most available testing only can say that marijuana 
was used in the past, not whether the 
applicant/employee is currently under the influence 
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Drug Testing & Positive Tests Results (cont.) 

 Employers not required to allow employees to work 
“under the influence”  

 However, unlike with alcohol, harder to determine 
what it means to be “under the influence” 

 Is someone who smoked pot 2 weeks ago still 
“under the influence” today? 
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Drug Testing & Positive Tests Results (cont.) 

 Drug test policies, like other policies, must be 
uniformly applied 

 Must have safeguards in place to prevent false 
positive tests 

 Must still follow any applicable state laws regarding 
drug testing 
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Should Employers Use Field Sobriety Tests? 

 COMMONWEALTH vs. THOMAS J. GERHARDT, 
SJC-11967, now pending before The Mass. 
Supreme Judicial Court challenging the use of 
standard field sobriety tests against a driver who 
was stopped for a broken tail light. The office 
smelled pot in the car and administered the standard 
sobriety tests.  
– Horizontal Gaze Nystagmus: This term refers to the involuntary jerking of the 

eye that occurs naturally when the eye gazes to the side. But this jerking (or 
nystagmus) is exaggerated when someone is impaired by alcohol.  

– Walk and Turn: This is administered by requiring the suspect to take nine 
steps, heel-to-toe, along a straight line; turn on one foot; and then return in the 
same manner in the opposite direction. 

– One-Leg Stand: Suspects are asked to stand with one foot about six inches off 
the ground and count for 30 seconds. Swaying while balancing, using arms to 
balance, hopping or putting the foot down indicate possible impairment 
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188 

Accommodation Under the ADA 

 Use of “medical” marijuana raises potential 
concerns under the ADA 

 Medical marijuana is intended to alleviate the 
symptoms of some underlying medical condition 
(i.e., glaucoma, cancer, HIV) 

 The ADA requires covered employers to engage in 
the interactive process regarding employee 
disabilities 
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189 

Accommodation Under the ADA (cont.) 

 Interactive process requires an individualized 
analysis of the essential functions of the specific 
job and the employee’s specific restrictions 

 While most states are not going to require the 
employer to accommodate the use of medical 
marijuana, there still may be a duty to 
accommodate the underlying medical condition 
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Accommodation Under the ADA (cont.) 

 For example, the employee that is going through 
chemotherapy and is using medical marijuana to 
help with a loss of appetite likely would not be 
protected from zero tolerance drug policy 

 However, employer would still need to engage in 
the interactive process to determine if a reasonable 
accommodation is needed for the underlying 
cancer treatments (i.e., time off for seeking 
treatment) 
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Massachusetts Fair Employment Practices 
Law 
 Massachusetts employers are prohibited from 

discriminating against current and prospective 
employees based on …handicap (disability), 
mental illness 

 Generally follows the standards under the ADA 
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Family and Medical Leave Act 

 FMLA provides unpaid leave to deal with a serious 
health condition 

 What if employee wants to take FMLA to smoke pot 
in order to relieve symptoms of HIV or cancer 
treatments? 

 FMLA analysis should be focused on the serious 
health condition, not the treatment 
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Discipline Decisions 

 Make sure employment policies are clear and 
enforced 

 Off-duty vs. on-the-job conduct 

– Different states treat an employer’s ability to punish for 
off-duty conduct differently 

– Some states like Colorado have “lifestyle laws” that 
prohibit employers from taking disciplinary action based 
on lawful conduct outside of the workplace 

– Massachusetts currently has no such law 

– Once users discover they have little protections under the 
law, will political pressure increase  
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Discipline Decisions (cont.) 

 Union vs. non-Union environment 

– Arbitrators often view off-duty misconduct differently than 
on-the-job misconduct 

– Whether there is an impact on work performance based 
on off-duty medical marijuana use likely will be important 

– Language in the applicable collective bargaining 
agreement will need to be analyzed 
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Discipline Decisions (cont.) 

 Consider whether off-duty medical marijuana use 
truly impacts work performance 

 Importance of documentation 

– Regardless of the reason for the discipline, still important 
to document decisions 

– Decisions should be made for legitimate, non-
discriminatory reasons 

– Decisions should be consistent 

 



TITLE & CONTENT 

196 

Safety Concerns  

 Occupational Safety & Health Act (“OSHA”) 
requires employers to provide a safe workplace 

 Certain jobs are going to be more safety sensitive 
than others (i.e., hi-lo driver vs. receptionist) 

 Potential liability issues for allowing employees to 
be under the influence at work even if for medical 
purposes 
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197 

Take Away Points 

 This presentation does not advocate permitting 
patient or employee use of medical marijuana 

 In most circumstances, no duty to accommodate 
use of medical marijuana, even if off-duty 

 Employers can still prevent employees from 
working under the influence of medical marijuana 

 Policies should specifically prohibit use of medical 
marijuana while at work or working under the 
influence 
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Take Away Points (cont.) 

 New court opinions will provide additional guidance 
regarding application of state laws 

 As with all employment decisions, need to be 
consistent 

 Evaluate whether your policies are necessary  
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Take-Away Points (cont.) 

 No affirmative duty for hospital to allow patient or 
visitor use of medical marijuana 

– You can continue to maintain prohibition 

 Prohibiting use (enforcing against rogue patients) 
may create PR issues 

 Enabling use poses some legal risk exposure 
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Take-Away Points (cont.) 

 Opening a dispensary, maintenance in pharmacy 
inventory likely poses greatest legal risk 

 Possession, storage, dispensing risks 

 Physician liability under federal law for 
“recommendation” remains an open question 

 Be explicit in admissions agreements, and 
admissions documents/screenings 
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Take-Away Points (cont.) 

 If you do accommodate legal medical marijuana 
use among patients: 

– Don’t manage by “one-off” 

– Consider seeking appropriate governmental consents 
(Fed & state) 

– Role of LTC ombudsman 

– CMO supervision/awareness of drug interaction 

– Confer with med mal/liability carriers 
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Take-Away Points (cont.) 

 If you do accommodate legal medical marijuana 
use among patients (cont.): 

– Significant policy review regarding storage, administration 
and management 

– Security concerns/must manage risk of diversion 
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BLANK SLIDE 
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Questions? 

 
 Mark J. Neuberger        Lawrence W. Vernaglia 

 Foley & Lardner LLP Foley & Lardner LLP 

 mneuberger@foley.com     lvernaglia@foley.com  

 (305) 482-8408        (617) 342-4079 

 follow me on Twitter     

 @neubsthelawyer 
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Larry Vernaglia 
 Lawrence Vernaglia is a partner and health care lawyer with 

Foley & Lardner LLP and serves as chair of the firm’s Health 
Care Practice and co-chair of the Health Care Industry Team a 
member of the Senior Living Industry Team. He serves as co-
chair of the Health Care Payments, Fraud & Abuse, and 
Compliance Work Group.  

 Throughout his career, Mr. Vernaglia has represented chain 
and individual long term care facilities (LTCFs) nationally, in 
addition to a variety of other participants in the health care 
delivery system including hospitals, hospices, home health 
agencies and physician organizations. His practice focuses on 
health care regulation, reimbursement, compliance and 
transactional matters including licensing and certificate of 
need. His clients (ranging from stand-alone to large national 
chains) regularly rely on him for managed care contracting, 
including both the legal drafting and active negotiation with 
commercial and Medicare Advantage payors. Mr. Vernaglia 
has advised SNFs and NFs on survey and certification matters 
including termination and CMP cases before ALJs and state 
Informal Dispute Resolution programs.  
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